The Intersection between Patent and Plant Varieties Protection:
Special Emphasis to the Agriculture Market in India

*Pankaj Chuhani
**Balaji L Jyothi
ABSTRACT

A productive and sustainable ogriculture sector is essential for achieving aconomic development and
poverty reduction, just as good heal this, Agricultural development is essential o the competitive market
for agricultural inpuls as it provides the farmers with new inpuls and improved technologiss. In the field of
agriculture, intellectual property rights {IPR) are regulated under the Patent Law, the Plant Breeder's Right
Act and the Plant Cultivation System Act, The essence and fragility of these rights and their potential
violations have encouraged Established and emerging countries are committed to defending their rights
through intemational relations and constructive laws in their respective countries. The international
community has acknowledged the need to protect the interests of the breeder of new plant varieties. India
is amang the world's first countries to pass legislation granting farmers' rights in the form of the Plant
Varieties Protection and Farmer's Rights Act, 2001 (PFVFR).

Hence, in India, the PPYFR Act 2001 regulates the protection of plant varieties and farmer's rights, and
not protected under the Patent Law where as in other countries it is protected under their Patent Law so, it
poses a question as to what if any foreign breeder comes for trade in India and it gets deprived from
getting protection under Patent law in India although it has already got registration under home country's
Patent law. So, in this paper authors will be analysing the over lap situation between Sui Generis law of
plant varieties and general protection under Patent regime and how it is going 1o impact over all
Agriculture market in the country.
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1. Introduction
At the very outzet, “Infellectual Property Rights {IPR)* is the

by that place, Lostly, the Patent Low covers the inventions
inform of Product and Process invendions which ara novel

rights which are guaranteed for the protection of produds
orworks which are created with the help ofthe infellect ol a
person. It is bused on the “reward theory” where a creator
orthe owner of such work is rewarded in terms of monetary
benefils and right fo exclude others. By way of IP
Protaction, person gets the *monopoly rights” with respect
to the work which is crected out of his intellectual lobour.

In India, there are various laws which protect the subject
matters of IPRs. Some of the subject matters of the IPRs are
Caopyright, Trademark, Paterd, Industrial Designs and
Geographical Indications. Copyright law in  India
regulates the Musical, lierary, drometic and Adistic
Works, Trade mark gives protection over the “Marks”
which can be inform of diffarent colours, shapes, logos
etc. Industrial Designs covers the designs which has
industrial applications. Geographical Indication covers
the product which is asseciated with an origin and known

and 1o be used in indystrial application and eccnomic
growth.

In the field of agriculture, “Imellectual Property
Rights{IFR)* s regulated under various sub-legislations
including Patent Law which are the Plant Breeder's Right
Act and the Plant Cultivation System Act, etc, Patent low
primarily ragulates the in ventions either in the form of
Product Patent or process whera as the rights conceming
to the plant varisties and farmers protections are covered
under the Plant Varisties and Protection of Farmers Rights
Adt.

Tha essence and frogility of these rights and their potential
violgtions hove encouraged developed and developing
countries to protect their rights through imtemetional
collaboration and to make effective legislation in their
respective countries. The word community has accepted
nead to protact the breedar's rights of new plant varisties,
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and hence new plant variety intemafional conventions
(UPCY convention). India is among the world's first
courrries fo pass legislation granting farmers' rights in the
form of the Plant Yarieties Profection and Farmer's Rights
Act, 2001 (PPVFR].

2. Agriculiural Market Vis-a Vis Plant Varisty
Protaction
Agricubure market it acts as the back bone of most of the
world economies-and employs more than 50% of the work
force in the country have a major share in their GDP But in
mast of the countries it is observed that the agricubural
productivity is extrernely low in most of the countries and
the vield is mostly unstabls year o ysar Subsistence
farming which produces no financial income and is, in
many cases, insufficient to fead the families of farmers, is o
maijor part of this agricultural pradtice. Inthese conditions,
the agricultural sector iz incapable of contributing fo the
overall economic growth of anation and, evenless, of
reacting to the challengss of feeding a growing
population, clleviging rural poverly and mitigafing
climate changa,

U.S. Corn Yields (1866-2005)
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Fig1- Benefits of Plant Variety Protection

Alack of progress in improving the performance of
conventional plant varieties over centuries is one of there
as on s for low agricullural performance in many
devsloping countries. In comparison, the graphs [Fig1)
Display improvement made over as pan of two centuries in
wheat yield in France and maize yield in the U.5. Clearly,
the advent of modem plant breeding has made it possible
to significantly increase vyislds that were previously
stagnafing or declining. Improved varieties are expacted
to account for more than 50 percert of tha aver all
increase in yields for important crops in Europe.

India, ofter independence in 1947, began as a country
primarily based on agriculture, and even today, about
55% of its populdtion lives on farming, either directly or
indirectly. A productive and sustainable agriculture sector
is essential for achieving economic development and

poverty reduction, just as good heal this. Agricultural
development is essertial to the compstitive market for
agriculbural inputs as it provides the farmers with new
inputs and improved technologies. As a consequence of
scientific and technclogical progress, the growh of
intellectual property has given rise to complicated ties
between the differenttypes of intellectual property rights.

Some also tumed info protecting same orsimilar problems
oz different facets of intellectual propery laws also
evolved. This is the sitvation with both the protection of
inventions and varigtions of plants that have since been
gradually over lapped. This conflict may influence its right
holders because, through gross viclation of crop variefies,
the effeclive use of the patents cannot be done and
likewise. In additicn, the polential over lap may adversely
affect the interests of formers os well as the agriculivral
market in India, since patent law does not recognize the
privilage of growers to save and sell plants, which is
typically provided by plant variety protection statutes. Nat
only this but this overlap may also affect the overall
compelition within the Agricutrural markets.

Worldwide, TRIPS agreement, governs the rights which are
derived, by way of exploiting various Intellectual Properties
ard since the adoption of the “TRIPS Agreement” on
Intellectual Property Rights in 1994, the protection of plant
varieties has become an imporant issue. In particular, the
TRIPS Rules allow for the patentable subject matter of
innovations across all areas of science and expressly calls
for the defence of planis pecies either through patent or,
via an effsctive geners method or via a mixture

respectively.

3. Protection of Plant Varistiss and Farmers Righis
in India

Az a member of both tha TRIPS Agreement and the UPCY
Convertion, India, in addition to the protection of patents,
has taken legislafive steps to protact plant varieties. The
Survival of Plant Varieties and Farmars' Rights Act, 2001
{FPVFR). It allows for the defence of different plants pecies,
incuding ordinarily developed and genefically modified.
Even so, the Patents Act exempis all living organisms fypes
from patents {). This exclusion does not apply to a number,
such ¢s plants changed through genetic medificafion
{GM) which is established through a microbiological
process. The stetus of GM plants in India for potent
protection is currently uncertain and is @ confroversy full of
ecanomic and ethical considerations. In order to perceive
the situafions relating to the patent protedtion of plant
varieties, the intenticn of legislature is imporant 1o
ocknowledge that Patents Act is imporiant to note and
conrol the context of #s amendments in accordance with
the TRIPS and [Declaration on Patert Protedtion-
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Regulertory Sovereignty under TRIPS 201 4) Innovafions in
a broader sense

The Act provides a benefit-sharing cgreement in which a
patent holder must guorantee compensation fo an
individual allowing access to en indigenous biological
resource. This act appears 1o suggest, unlike the a fore
mentioned Patents Act, the possible grant of a patent on
biclogical plant material that may alse cover some paris
of a plant variety. Besides that, the awarding of the
privileges of breeding programs o organic matter is note
liminated, suggesting a potential conneclion between
both the different schemes of protection. This argument
was followed by an addifion to the Indian Patent ad, at first
with regard o the protection of genefic properties.

The aim of the value strategy is 1o regulate the possible
vaorious prorities of rights-holders ond society with a
personals toke in the genome sequence, however there iz
no direct solution 1o this potential conflict amongst owners
of various intellectual propery rights over biological
content,

4. Non-Patentable Subject Matters

A combined reading of Article 27_3 and Arfide 27.1 ) of
the TRIPS would make bio-technological nnovations in
agricullure patentable and subject-matter that is net
axcluded, given that they otherwise qualify as patentable.

Explictly, the 1959 Ayyangar Committes Report, on a
basis from which the Patent Act became enacted,
axplained that parhaps there shriction laid down in 5ec3 (h)
was forbidden. Invenfions in the fisld of plant propogation
by asexval methods have to be applied, and are exsmpt
from the patentability off aming or herdiculture methods
by the Potents Act. At present, the Indian Patent Office
tends to considenas o method of ogriculture any tradifional
aetivity carried out in an open area, as a result of which
any patent application referring to words such as
germinale, crop, hybrid, voriety, etc. referred fo in
Saction3 (h) is objected to by the Indian Patent Offics and
is not patentable.

Section 3 [i} ( revised in the year 2002, and the Patents
{Amendment} Act, 2002, omitted the words "or planis.”
Thus, the handling of plants in order 1o moke them
disease-free enhance their financial worth was not longer
covered by existing clause of Sedion 3 (i) or by any other
provision set down in Sec3 of the Legislation.

In addition, Sec 3 {d] { of the Patents Act prohibits from
patent able subject matter the “discovery" of naoturally
occurring Iiving objects or non-living substances. This is
suggested by developments such as DNA or
protealyticenzymas. In the other hand, DNA Sequencing

structures, cltered DNA and customized laboratory-
produced protein molecules requiring significant human
intervenfion classify so reproducible subjects, as they
connate be considered as discaveries.

In addition, Section 3 (i) {} of the Patents Act excludes'
plants and animals, in whole or in part, other than micro-
organisms, butinduding seeds, varieties and species, and
sssentially biological processes for plant and animal
davelepment or propagation, from patent able subjed-
ratter.

5. Difference Betwesn Palent Law and PPV & FR Act

The Protection of Flant Varieties and Formers' Rights Act
(FFY & FR Act), 2001, is a svigener is legislation
formuloted by India 1o ful filits TRIPS [} duly to provide
effective protection of plant varietiss' intellectual property
rights. However, it should be noted here that, in the light of
the Distinctness, Uniformity and Stability {DUS} Testing, the
PPY & FR Act, with a view to distinguishing and defining
new, cumrent, basically derived variefies and variefies of
farmers, confers rights on agriculiural growers/breeders/
seed industries for particular variefies.

In addition, Section 2 {za} { of the PPV & FR Act describes a
"variety" as "a class of plants with the exception of micro
organisms of the lowest known rank with in o single
botanical tax on. "In view this; it is never possible to
compare agene to a variety in which a charoderistic is
decided by the one or more genes. A nucleotide genomeis
also a chemical substance inside a seed that may offer o
particular charoderistic either phenotype to a plant, but
cannot be labelled as an variely under the PRV & FR Act,
Moreovar, if a DNA or gene molecule is insert edvia the
transformation process info o plants pecies, such a
procedure may not be protected under the protaction of
Acton PPV & FR. Only under the patert regime will such
rethads be covered, as thers is no provision under the
PPY & FR At forthe defence of a method of translormation
of a plant or plant regeneration using tissue culture

methods..

Another differance between the PPV & FR Act and the
Patents Act is the provisions on the al location of banefits
under Secticn 26. ' of the PPV & FR Adt. How ever the
benefit-sharing scheme is only applicabla to varieties
recorded under the PPV & FR Adl, as is the regiridicn to
“variety” under the PPV & FR Act. Where a variety has been
licensed, the Authority shall make public cdlaims, where itis
recognized that a third pary has played a role in
contributing to the improvement of a registered variety, the
Authority shall been titled to receive part of the benefits
that the registered owner of the variety can derive. The
basic principle and purpose of the PPY & FR Act indicates
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thert the toox system for producers of income and farmers
has been created. Sociefies which have sought to prepare
the survival of the herm plasm, and may have led to the
production of recorded variants. In reality, that will lead to
an uncertainty in interpreting the profit sharing system os
catering scheme for | Powner.

It was because the profit amangement under Sec 26 of the
PPY & FR Act exdends only to the nofified varieties based on
ressarch varialions, which have been, in the traditional
sense, variants derived from the key transition event,
sometimes alluded to here in as a microbial system.
Consequently, if transgenic innovation has been vsed to
produce new genetically modified variamis that aren't even
subsequently approved under the PPV & FR Adh, the
benefit-sharing scheme would not be availal:le there'd be
littlere course to refund the IP holder for its required skill,
This in justice is common if the invention had no patent
rights in the first place. There fore, the interpretation thet IP
holders should take advantage of the value sharing
scheme under PPY & FR Actis not ¢ practicable choice.

4. Distinguishing Patents and Plant Variety
Protection: A Comparative Analysis

4.1.Evrope:-

Despite the existence of distinc legal mechanisms for the
defence of patent and plant varieties in most countries,
delicate infer face issue exists, largely owing to the lack of
a consistent understanding of the essence of the law in
force. From the strategies that some countries have
adopted, this infer face is simple. In EU, for example, in
view of the Guide line on the Defence of Biotechnological
Innovations and the EU Patent Convention [EPC), which
legally bans future overlaps, the most current cose law
established by the EL Patent Office {EPQ effimed that a
patent had been issued in favour of a claim made up of
plant varieties of Indian origin.

6.2 United States:-

In the United States, where plant patents are commeon
place in addition fo plant variety rights, it is far more likely
than other countries that even a patent protection would
identify a plant variation and eventually lead 1o a
problem... In view of the temporary monopoly provided by
the regimes, the simultanecus presence separcte rights on
the very same issue which bring into question the violation
ofthe rights of owners as well as the customer rights.

The over lap between the right scan result in infringerment
svits, That the latter form of conflict which lead to a major
case in Canada in which Monsanto, o mulfinational
industrial comoration, brought a suit against ¢ farmer for
violation of its monopolyongly phosate-resistart plant

cells and genes as o result of the use of the proprietary
ingredient by a seed farmer. Such disputes may be
espacially problematic in India, where intellectual

preperty systems are less developed.

When protection of plant varieties is obtained and a
patent protection Is also given on a certain genefic
ingredient or biological material that is part of the
protected variety, disputes may also occur. Suppose that
the organic matter generated by an insular and syn the
sized qop geno type fall within the ambit of patent
protection os long as the isolated gene has a specific
function worthy of protection.

Subsequently, by recombinant DNA technology, the
isolated plart gane may ba insert edintoatargeted plant,
preducing a new variety of plants. This new plant varisty
would alza involve the introdudion of patented biological
material or the use of apatented procedure, creating an
overlap with the paterts concemed and protecting the new
plant variety. In view of the varying exdert of the rights, the
in fringement of such patent rights would in evitably in
frings the rightto plantvarieties, and vice versa,

6.3, India:-

Even as safe guarding of patent applications and planting
materials needs to extend their comext to include for the
same or comparable subject-matter, this scenario
becomes more likely and biotech no legical sdence
continues to develop. This future conflict is unavoidakle in
almost all jursdicions whether the privileges are
specificolly govemed by specific provisions. Never the
less, an adoption of different provisions dlone isn't
sufficient to oddress the conflicts in practise, It could be
distinguished from the measures taken throughout India
which suggest the possibility of aninter face between the
protection of patents as well as the defence of planting
material, evan where differant legal regimes apply to the
pretaction of the twa subjects.

In cerain coyntries, such as the European Union, the
system of mandetory cross-licensing is the chosen
alemative bacause of this passible overlap, aven with
indepandent regulations, where licenses were owned by
various rights owners. Thera is also fear in emerging and
least developed countries that the presence of competing
rights with separate optics of defence would adversely
impactthe agricultural markets and availability of crops.

7. Possible Solutions to the Interface Problem

For the complex conflict of rights indicated above, a
simple solution is needed. One policy, followed in part by
ELJ, is proposes method of compulsory scheme of cross-
licensing in cases where, without mutual viclation, the
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rights could not be accessed or used. it shouldnt be
mistaken with both the value agreements adopted by
South Africa and Ethiopia, which only attempt to address
potential conflicts among interest owners and the
community that could occur in the sense of biodiversity
and the protection of biclogical improvement.

In the place of external resource patents in which the
patent owner is required o exchange an extracted income
with the corporafion concemed, this methadology is
approprigte. However, this does not address the
functionality between safe guard of the invention and the
protection of the plant variety in the course of their abuse
by the respedhive right holders. Nor does the existing
legislation in these countries provide for a European-siyle
cross-licensing scheme.

A mutually exclusive protection scheme under various
explictly delimited laws is another solution, one that
excludes the potential infer foce from the outset. This
strategy, as applied in countries such as South Africa and
Ethiopia, potentially eliminaies the possible discrepancy
hetween patent akle products and processes and plant
varigties. These regulations, however, aren't sufficiently
clear to aveid the problem in practise, considering the
possible future developments in patent and plant variety
defance.

Onlyif the subject matterto which the rights are attached is
specifically and solely regulated will the issue of overlap be
prevented. This meay essentially mean that, with the
axception of its own type, one subject-matter is excluded
from being protected by another legal regime. As an
aliernativa, the existence of a prior right can prevent the
further creation of other right. Both of the above methods
have their benefits and drow bags, and each nafion's
policy must be tailored considering their requirements in
order to accomplish the goal servisagedasper these
programmes.

Excluding any biclogical innovations from patent
protection, for example, would prevent this issue of
compefing rights and the strong, restricied monopoly
advantoges associated with such patentability, which
appear tore strict farmers' access of products, However,
the exclusion would the or efically homper fuiure
advancement in that region, which would otherwise be
achieved by petent protection. A less infrusive approach
beyond absolute exclusion can be achieved by changing
the excepticon to tha patent system for farmers defending
plant varieties.

8. Conclusion

In courdries like India where agriculture is the comer stone

of the economy, an all around planned, all around out
lined plant variety protecfion scheme is much more
suitable than a dual prolection system. From one
perspectiva, it is difficult fo stamp a clear demarcation
between the varicus extents of Intellectual Property rights
but, it is o lot simpler fo consider straight, legitimate
exdusion from the Patent Law. More over, patent on plant
varietie scan possibly resirict or even limit admittance 1o
seeds orto spread material to cultivators, yet this shouldnt
be tha situation for suigener is scheme. The condifion can
be substantially more rigid if there are polent rights
simyltaneously as the protection of plant variefies,

Mot with standing, the simple ulilzation of the suigener is
frame work would not indlienably block the conceivable
cover between the inferssts of the various take holders. To
guarantee the successful utilizafion of rights with the and
goel of advancing imagination and feasible monetary tum
of events, itis important to build up o precise arrangement,
for example, compulsoty cross licensing by significant
snactment. In order fo protect farmers, the exclusion for
farmer sheavily influenced by plant variefies can beset
down inpatent law just as in some signilicant issues.
Approache sought to be intended to find some kind of
harmony between such competing interests.

9. Suggestions

®  Thera should be o delineation between the soopes of
both the legislations

*  Compulsory cross-licensing system should be there
where there spedive rights cannot be oblained or
used without reciprocal infringement.

*  Mutudlly exclusive security scheme under different
laws should be clearly delimited.

®  One subject matter, with the exception of its own
category, is exempt from being covered under another
legal regime.

® A less intrusive solution beyond absclute exclusion
can be accomplished by adjusting the exemption for
farmers under the defenice of plant varieties to the
patent system.
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